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Association Records (38-33.3-317)  
Applies to:
All Common Interest Communities, however All Common Interest Communities with time share units are exempt from certain portions
Summary: 

(1) Financial Records, Generally: Financial records must be kept in sufficient detail to allow the Association to provide statements of account to authorized parties.
(2) Required Permanent Records:  The Association is required to keep the following permanent records:

(a)
minutes of all member meetings and board meetings;

(b)
actions of the board, or of the members, taken by written ballot in lieu of a meeting;

(c) 
actions of any committee in place of, or on behalf of the board;

(d)
waivers of notice for owner meetings, board meetings, or meetings of any committee of the board. 

(3) Other Required Records: The Association is also required to maintain the following records:
(a)
a record of unit owners in a form which can produce a list of names, addresses and the number of votes each owner is entitled to vote;

(b)
articles of incorporation, or other organizational documents;

(c)
the declaration;

(d) 
the covenants; (most often, the declaration will contain the covenants)
(e)
the bylaws;

(f)
resolutions adopted by the board relating to characteristics, qualifications, rights, limitations and obligations of owners; (e.g. rules and regulations, design guidelines, any resolution restricting the right of delinquent owners to vote, etc.)

(g)
minutes of all member meetings (e.g. annual meetings), and all actions taken by the members without a meeting for the past 3 years. (Member’s action without a meeting is rare, but can be accomplished under the revised nonprofit corporations act.)

(h)
all written communication within the last three years to owners generally as owners; (e.g. notices of meetings, newsletters, flyers, etc.)

(i)
a list of the names and addresses of the current board of directors;

(j)
the most recent annual report, if any;

(k)
all financial audits or reviews during the immediately preceding 3 years.

(4) Form of Records: Records may be maintained in written or electronic form, provided that they are capable of being converted to written form within a reasonable amount of time.

(5) Availability of Records: All financial and other records shall be made reasonably available to owners and owners’ authorized agents for examination and copying.  The Association may charge the actual cost for copying records, in advance.  The “actual cost” includes the cost of labor and equipment used to find and copy records.
(6) Limits on Owners’ Access to Records:

(a)
“Reasonably Available” means during normal business hours, upon notice of 5 business days, or at the next, regularly scheduled meeting, if that meeting is to occur within 30 days, to the extent that:

(i)
a request for examination or copying is made in good faith and for a proper purpose;

(ii)
the request describes with reasonable particularity the records sought and the purpose for requesting them;

(iii)
the records requested are relevant to the purpose of the request.

(iv)
a membership list or any part thereof may not be obtained or used by any person for any purpose unrelated to a unit owner's interest as a unit owner without consent of the executive board.  (Includes such uses as marketing, or selling such lists to a third party.)
Recommendations:  The association should develop a list of required records, including permanent records, and designate a custodian of those records.  If the management company is to be responsible for keeping and maintaining the records, the association should ensure that the management contract specifies the requirements in reasonable detail.  The association should adopt a policy for examination and copying of records.  This policy should define which records will, or will not be made available.  (e.g. privileged attorney-client materials should not be available) The association should also consider a request form which requires owners to state the  particular records requested and the purpose for which the request is made.

Association’s Public Disclosures (38-33.3-209.4) 
Applies to: All Common Interest Communities, however communities containing time share units are exempt, and developer  controlled associations are exempt from the disclosures which must be made within 90 days of the end of the fiscal year.  Developer controlled associations must make the disclosures within 90 days of transition to owner control.
Summary:

(1) Disclosures:  Within 90 days after transition from developer control the association must make a written disclosure to all owners which includes the following:

(a)
the name of the association;

(b)
the name of the association’s designated agent or management company;
(c)
a valid physical address and telephone number for both the association and the management company;
(d)
the name of the Common Interest Community; (Note: this can differ from the legal name of the association)

(e)
the initial date of recording of the declaration, along with the recording information, (i.e. reception number, or book and page number.)

(2) Changes in Association’s Information: If the association’s address, designated agent, or management company changes, the association must provide all owners with an amended notice within ninety (90) days after the change.

(3) Disclosures Within 90 Days of the End of the Fiscal Year: Within 90 days of the end of the fiscal year (and within 90 days after transition from developer control) Associations must make the following disclosures:


(a) 
The date on which its fiscal year commences;

(b) 
Its operating budget for the current fiscal year;

(c) 
A list, by unit type, of the association's current assessments, including both regular and 
special assessments;

(d)
 Its annual financial statements, including any amounts held in reserve for the fiscal year immediately preceding the current annual disclosure;

(e) 
The results of its most recent available financial audit or review;

(f) 
A list of all association insurance policies, including, but not limited to, property, general liability, association director and officer professional liability, and fidelity policies. Such list shall include the company names, policy limits, policy deductibles, additional named insureds, and expiration dates of the policies listed.

(g) 
All the association's bylaws, articles, and rules and regulations;

(h) 
The minutes of the executive board and member meetings for the fiscal year immediately 
preceding the current annual disclosure; and

(i)
Responsible Governance Policies including policies for:


(i)
collection of unpaid assessments,


(ii)
board member conflicts of interest,


(iii)
conduct of meetings,


(iv)
enforcement of CCIOA, and governing documents including notice and 
hearing procedures and a schedule of fines,


(v)
inspection and copying of association records by owners,


(vi)
investment of reserve funds, 


(vii)
 procedures for adopting and amending policies, procedures, and rules,


(viii)
procedure for addressing disputes between the association and unit 
owners.

(4) Means of Disclosure:  The association must make disclosures using one of the following methods:  

(a)
posting on an internet page with an accompanying notice of that web address sent via first class mail, or by e-mail;

(b) 
maintaining a literature table, or binder at the association’s principal place of business, (e.g. the management company);

(c)
mailing the information to owners; or

(d)
personally delivering the information to owners.

Recommendations:

(1) 
Decide which method of disclosure is most appropriate for your association.  

(2)
Adopt a policy which has specific steps, and timelines for compliance. These steps should include a clear outline of who is responsible for compiling the information, and for maintaining the web-site, information table or binder, according to the method of disclosure used.  If the association’s manager is responsible for compliance, ensure that the contract states exactly what steps will be taken and when. 

(3) 
Information can be given to owners on a disc, however it must also be available in hard copy form for owners who request it.  The association may not charge for providing the required information, except that actual copy costs can be charged for hard copies.
Responsible Governance Policies (38-33.3-209.5) 

Applies to:

All Common Interest Communities
Summary:

(1) Accounting Records:  The association must maintain accurate and complete accounting records.
Recommendation:
Most Associations already maintain such records.  However, the association should consider requesting a formal statement from its accountant or management company which states what type of accounting system is used, and that the system is accurate and complete.  Such a statement is normally included in an audit or review.

(2) Required Policies:  The association must adopt written policies, including rules and procedures regarding the following:

(a)
collection of unpaid assessments;

(b)
board member conflict of interests;

(c)
conduct of meetings;

(d)
enforcement of covenants and rules, including notice and hearing procedures and a schedule of fines;

(e)
inspection and copying of association records by owners;

(f)
investment of reserve funds;

(g) 
adoption and amendment of policies, procedures and rules;
(h)
resolution of conflicts between the association and owners.
Recommendation:  The association should review its existing policies, rules and procedures, and update as necessary.  

Meetings (38-33.3-308)  
Applies to:

All Common Interest Communities except those with time share units

Summary:
(1) Posting Notice:

(a) 
Physical Posting: Notice of owner meetings (e.g. annual meetings) must be physically posted in a conspicuous place on the property, to the extent feasible, in addition to any notice provided by mail or electronically;  

(b)
Electronic Notice: In addition to the required physical notice by posting or mail, Associations are encouraged (but not required) to provide electronic versions of all required notices and agendas; 

(i)
When Electronic Notice is Required:  If the association has the means to provide electronic notice, it must provide e-mail notice upon the request of any owner who provides their e-mail address.   The e-mail notice must be made as soon as possible, but no later than 24 hours before the meeting.

Recommendations:  In addition to the required mailed notice of annual meetings and other meetings of the members, the association should have a  conspicuous place designated for posting notice on the property.  Physical posting is not required for board meetings.  If the association has the ability to send notice by e-mail, it should compile a list of owners requesting electronic notice, and send all notices and agendas to such owners, keeping a hard copy as backup.  When in doubt, the association should err on the side of providing more notice, rather than less.

(2) Owners Rights at Meetings:
(a) 
Right to Attend: Associations must allow owners, (or a representative designated in writing by the owner) to attend all meetings, including board meetings.  This does not apply, however, to committee meetings. 

(b)
Right to Speak:  Owners must be allowed to speak at meetings, with the following limitations:

(i)
owners may speak during the board’s discussion and deliberations only if authorized by a majority vote of the board; but
(ii)
the board must allow an owner to speak at an appropriate time before the board takes action on any given item, i.e. before taking a vote.  This is in addition to any other speaking opportunity, such as a homeowner’s forum at the beginning of the meeting;

(iii)
the board may place reasonable time limits on those speaking;

(iv) 
the board must allow a reasonable number of people to speak on either side of any given issue.

Recommendations:  The association should adopt a written policy regarding owner participation.  The board must decide whether owners are to freely participate in the discussion and deliberation of issues.  This can be done on a meeting-by-meeting basis.  However, if owners are to freely participate, the board should formally vote to allow it.  The board may wish to institute a formal procedure, such as a sign-up sheet, for owners wishing to speak.  The board may use its discretion regarding time limits on those speaking and as to what constitutes a “reasonable number of people” to speak on either side of a given issue, however, when in doubt, the board should err on the side of more owner participation rather than less.

Voting – Proxies (38-33.3-310) 
Applies to:

All Common Interest Communities except those with time share units

Summary: 

(1) Secret Ballots Required for:

(a) 
Election of Directors:  Secret ballots must be used in contested elections of directors, and may be used in uncontested elections for directors at the Board’s discretion.

(b)
When Requested: Secret ballots must be used when requested by 20% of owners present at a meeting, in person or by proxy.

Recommendation:   Written Ballots  should be available at any meeting where a vote is to be taken, in the event that 20% of  owners present request a secret ballot.
(2) Counting Ballots:  Ballots must be counted either by a neutral, third party, or by a committee of volunteer owners who are not board members and, in the case of contested elections, are not candidates.
(3) Announcing Results:  When announcing the results of any vote, no reference shall be made to names, addresses or other identifying information of those casting the votes.

Recommendation: The association should adopt a written procedure for casting, counting and announcing the results of votes.  Ballots with no identifying information should be used.

(4) Proxies: Written proxies may be used. 

(a)
When invalid: Proxies obtained through fraud or misrepresentation are invalid.  The association has the right to reject a proxy (or a vote, consent, written ballot, waiver, or proxy revocation) if the secretary or authorized person counting the votes has a good-faith, reasonable basis for doubts about the validity of the signature, or about the signer’s authority to sign on behalf of the owner.

Executive Board  - Conflicts of Interest (38-33.3.310.5)  
Applies to:

All Common Interest Communities except those with time share units

Summary: 

The provisions of the Revised Nonprofit Corporations Act, § 7-128-501 regarding 


standards of conduct apply to Board Members.
(1) Conflicting Interest Defined:  “Conflicting interest transaction” means:  A contract, transaction, or other financial relationship between the Association and a Director, or between the Association and a party related to a Director, or between the Association and an entity in which a Director of the Association is a director or officer or has a financial interest.

(2) Loans: No loans shall be made by an Association to its directors or officers.  Any director of officer who assents to or participates in the making of any such loan shall be liable to the Association for the amount of such loan until the repayment thereof.
(3) When Conflicting Interest Transactions are valid:
Conflicting Interest Transactions are valid if:

(a)
The material facts as to the director's relationship or interest and as to the conflicting interest transaction are disclosed or are known to the board of directors or the committee, and the board of directors or committee in good faith authorizes, approves, or ratifies the conflicting interest transaction by the affirmative vote of a majority of the disinterested directors, even though the disinterested directors are less than a quorum; or

(b) The material facts as to the director's relationship or interest and as to the conflicting interest transaction are disclosed or are known to the members entitled to vote thereon, and the conflicting interest transaction is specifically authorized, approved, or ratified in good faith by a vote of the members entitled to vote thereon; or

(c) The conflicting interest transaction is fair as to the nonprofit corporation. 

(4) Counting Quorum: Common or interested directors may be counted in determining the presence of a quorum at a meeting of the board of directors or of a committee which authorizes, approves, or ratifies the conflicting interest transaction.

(5) Related Party defined: A "party related to a director" shall mean a spouse, a descendent, an ancestor, a sibling, the spouse or descendent of a sibling, an estate or trust in which the director or a party related to a director has a beneficial interest, or an entity in which a party related to a director is a director, officer, or has a financial interest.

Recommendation: The association is required to adopt a written policy regarding conflicts of interest. This policy should identify, in detail, what constitutes a conflict. The board should be extremely careful in identifying conflicts and disclosing them on the record.  It is not enough that the conflict is “general knowledge” and that the conflict is known to other board members without a formal disclosure.

Attorney Fees and Enforcement Limitations (38-33.3-123) 
Applies to:

All Common Interest Communities 

Summary:  

(1) Collection of Money Owed: As before, Associations are entitled to be reimbursed for costs of collection, including reasonable attorney fees.  This is true, even if the association does not file suit.  For example, recovering the costs of demand letters or notices of lien is permitted even though a suit is not filed.  This applies for any money owed to the association by an owner including assessments, fines, late fees and costs for which an owner is found to be liable, such as the cost for damage to Common Elements.  

(2) Enforcement Action Without Litigation and not Involving Collection of Money Owed:  In seeking to enforce compliance with CCIOA or compliance with the association’s governing documents, where the collection of money is not at issue, the association is entitled to …seek reimbursement for collection costs and reasonable attorney fees and costs incurred as a result of such failure to comply, without the necessity of commencing a legal proceeding.  It is unclear how there can be “collection costs” in actions unrelated to the collection of money, and it is also unclear how the association would “seek reimbursement,” without commencing a legal proceeding.  However, C.R.S. § 38-33.3-302(1)(k) was not modified by SB-100 or SB-89 and this Section provides that the association is entitled to recover attorney fees “…for the collection of assessments and other actions to enforce the power of the association.” [Emphasis supplied.]  Until this ambiguity is resolved, the Association should be aware that there is some risk in assessing legal fees for enforcement of the governing documents when collection of money is not an issue.
(3) Litigation for Enforcement Not Involving Collection of Money Owed:  As before, in any litigation to enforce CCIOA or the association’s governing documents, other than the collection of money, the prevailing party is entitled to recover its costs, including reasonable attorney fees.  The most significant change is that in the event that an owner, or owners prevail in such an action, the association may not allocate any of its costs to the prevailing owner(s).  This means that if the association has lost a case and is paying for its attorneys fees out of a general fund, for example, the pro-rata share of those costs attributable to the prevailing owner(s) must be deducted from their accounts.  Keep in mind that even though this applies to litigation to enforce CCIOA and the association’s governing documents, the association may still impose fines for failure to comply (after notice and an opportunity to be heard) and is then entitled to be reimbursed for the costs of collecting those fines.

Recommendations:

(1)
Pursuant to 38-33.3-209.5(1)(a) Associations must adopt a written policy for the collection of unpaid assessments.  This policy should include a provision for adding costs of collection, including attorney fees.

(2)
Adopt a rule regarding the allocation of costs in cases where an owner or group of owners prevail against the association.  The total costs attributable to such an action, including the association’s legal fees, and any legal fees of the prevailing owner(s) for which the association becomes liable must be paid by the association without affecting the prevailing owner(s).  

Audit or Review (Executive Board Powers and Duties (38-33.3-303)) 
Applies to:

All Common Interest Communities except those with time share units

Summary:  
(1) When Required: The association must have either an audit, or a review of its books and records, by a person selected by the board, if:

(1)
The association has annual revenues of or expenditures of at least $250,000.00;

AND

(2)
An audit is requested by owners of at least 1/3 of the units.

(2) Qualifications: If the board chooses to have an audit, it must be performed by a CPA.  A review does not require a CPA, however it must be performed by a person who has a basic understanding of accounting from experience, education beyond the high school level, or bona fide home study. 
Recommendation:
The association should check its governing documents, as some documents require an audit or a review more frequently than every other year.  In that case, the association must comply with its governing documents.  

(2) Attorney-Client Privilege: Upon final resolution of any matter for which the association received legal advice, or which concerned pending or contemplated litigation, the board may preserve attorney-client privilege, or it may disclose such information as it deems appropriate in an open meeting.

Recommendation:
The board must decide whether to disclose privileged information on a case-by-case basis, with the best interests of the association as a whole, in mind.  However, it would be wise to err on the side of maintaining attorney-client privilege in matters involving pending or contemplated litigation.
Xeriscaping (37-60-126) 
Applies to:

All Common Interest Communities where owners install or maintain landscaping

Summary: This provision restricts the association's power to limit xeriscaping on an owner's lot and limits the Associations power to require turfgrass.  It invalidates any provision in an association’s existing Declaration or Rules which prohibits xeriscaping, or which requires the primary or exclusive use of turfgrass as landscaping. An association cannot take enforcement action against owners whose landscaping has died as a result of water restrictions. Further, an association must give owners a reasonable period of time for restoration or revival of landscaping after water restrictions have been lifted.  It is important to note, that this provision does not mean that Associations must tolerate weeds and general neglect.  This provision only restricts an association for penalizing an owner for conditions which are the direct result of watering restrictions.

(1) New Requirements for Approval Prohibited:  In addition, an association cannot adopt new procedural or financial requirements for the approval of landscaping if those requirements do not already exist in its current documents. Specifically prohibited are any new  requirements for: 
(a)
 an architect’s stamp as a condition of approval of plans; 
(b)
 pre-approval of plans by an architect or landscape architect hired by the Board;
(c) 
an analysis of water usage under the new landscape plan, or a history of water usage under the existing plan; or 
(d) 
the payment of a landscaping change fee.  
Recommendations:

(1)
Review existing declaration, rules, design guidelines and policies to identify any provisions which 
require the exclusive or primary use of turfgrass, or which restrict or limit the use of Xeriscaping.  These provisions are unenforceable.  Consider amending the governing documents, as necessary.
(2)
Adopt Xeriscape guidelines for inclusion in any design guidelines.  

(3)
Identify existing financial or procedural guidelines for approval of landscape plans or modifications, and adopt a rule which incorporates a restatement of these existing procedural requirements along with a clear statement that no additional procedural or financial requirements may be adopted for approval of landscape plans or modifications.
(4)
Ensure that the association is aware of any watering restrictions, and ensure that enforcement of watering requirements is suspended for any period in which restrictions are in effect.
(5)
Adopt a reasonable rule defining “reasonable and practical opportunity” for reseeding or 
reviving landscaping following the lifting of any watering restrictions.
Patriotic and Political Expression (38-33.3-106.5)  
Applies to:

All Common Interest Communities 

Summary:  

(1) The American Flag:  This provision protects an owner or occupant’s right to display the American flag subject to the association's reasonable rules and regulations.  The association may adopt reasonable rules regarding the location and size of flags or flagpoles, but it may not prohibit them, provided that the flag is displayed in conformance with the Federal Flag Code.  It specifically allows an American flag to be displayed on an owners property, in a window or on a balcony adjoining the unit.  Keep in mind that “balcony adjoining a unit” includes balconies which may be limited common elements. 
(2) Service Flags:  This protects an owner’s right to display a service flag with a star, denoting the service of the unit owner, or a member of the unit owner’s immediate family in the active military or the reserve during a time of war or armed conflict.  The association may adopt reasonable rules regarding the size and manner of the display, however, it must permit such a display on the inside of a window, or on the door of the unit; and must permit  service flags measuring up to nine inches by sixteen inches.

(3) Political Signs:  This provision also protects an owner's right to display political signs on their property and in a window during the period extending from 45 days before an election and 7 days after an election, subject to reasonable rules regarding size and number of signs. Unlike the provision for the display of American flags, there is no expressly stated right to display political signs from a balcony.  If no local ordinance applies to the display of political signs, the association must allow at least one political sign per political office, or ballot issue.  Associations may limit the size of political signs to the smaller of (1) the size permitted by local ordinance, or (38”x48”).

Recommendations:

(1)
Review existing Declaration, Rules, Design Guidelines and Policies to identify any provisions 
which restrict patriotic or political expression.  These provisions are unenforceable.  Consider 
amending the governing documents, as necessary.  

(2)
Ensure that the association is familiar with any current, relevant ordinances restricting the 
display of political signs.

(3) 
Adopt reasonable rules regarding displays of political signs which are consistent with SB-100 
and any local ordinances.  Rules may not be more restrictive than any applicable local 
ordinances.

(4)
Adopt reasonable rules regarding the display of the American flag and service flags which are 
consistent with SB-100 and the Federal Flag Code.
Emergency Vehicles (38-33.3-106.5(d)
Applies to:

All Common Interest Communities 

Summary:  This provision permits an owner to park an "emergency vehicles" in any street, driveway or guest  parking spaces if all of the following criteria are met:


(a)
The vehicle is required to be available at the unit  owner’s residence at designated 


periods as a condition of the unit owner’s employment; and

(b)
The vehicle has a gross vehicle weight rating of ten thousand pounds or less; and
 (c)
The owner is a member of a volunteer fire department or is employed by a primary provider of fire fighting, law enforcement, ambulance or emergency medical services; and


(d)
The vehicle bears an official emblem or other visible designation of the “emergency 


service provider;” and


(e)
Parking the emergency vehicle can be accomplished without obstructing emergency 


access, or interfering with the reasonable needs of other unit owners to use streets and 


driveways.

Recommendations: 
(1)
Review existing Declaration, Rules, and Policies to identify any provisions which restrict the parking of emergency vehicles as defined, above.  These provisions are unenforceable.  Consider amending the governing documents, as necessary.  
(2)
Identify all streets and drives which are fire lanes or otherwise necessary for emergency access.

(3)
Identify all streets, drives and guest parking spaces which must remain available for the reasonable needs of residents.

(4)
Adopt reasonable rules applicable to emergency vehicles, which define “Emergency Vehicles” incorporating all of the conditions listed in sections (a) through (e), above, and which clearly designate any areas in which emergency vehicles may not be parked.  Keep in mind that an emergency vehicle meeting all of the criteria listed, above, must be permitted to park in an owner’s driveway or parking space.
Fire Mitigation (38-33.3-106.5(e)(f) 
Applies to:

Primarily Associations in mountain communities.  The provisions related to 



roofing materials applies to Associations where owners are responsible for the 



maintenance and replacement of roofing materials on their Units 

Summary:  

(1) Firebreaks:  The association must permit owners to clear trees shrubs and other vegetation from around their unit for the purpose of creating a firebreak, provided that All of the following criteria are met:
(a)
The removal of vegetation complies with a written defensible space plan created for the property by one of the following entities:

(i)
Colorado State Forest Service, or

(ii)
an individual or company which is certified by a local government entity to create such a plan, or
(iii)
the local chief, fire marshal, or fire protection district; and

(b)
The removal of the vegetation is no more extensive than is necessary to comply with the plan; and

(c)
The plan has been registered with the association prior to the commencement of the work.

The association may require changes to the plan with the consent of the entity which created it, and the association may adopt reasonable standards 
regarding slash removal, stump height and contractor regulations.
(2) Roofing:  The association may not require the use of flammable roofing materials, such as cedar shakes.
Recommendations:

(1)
 If applicable, the association should adopt reasonable standards regarding slash removal, stump height and contractor regulations.

(2)
The association should be aware of any written defensible space plan, and should ensure that any such plan filed is created by a qualified person or entity as described, above.

(3)
If applicable, the association should investigate the replacement cost of any existing flammable  roofing, and adopt replacement guidelines for nonflammable materials which are no more expensive than the existing, flammable materials.
Powers of Unit Owner’s Association (38-33.3-302) 
Applies to:
All Common Interest Communities, however the provisions dealing with management contracts do not apply to Associations with time share units.
Summary:

(1) Management Contracts: 

(a) 
Any manager, employee, independent contractor or any other person acting for the association is subject to CCIOA.

(b)
Management contracts must be terminable for cause, without penalty, and management contracts must be subject to renegotiation.

Recommendation:  The association should ensure that any manager, or employee is familiar with the provisions of CCIOA as it applies to their specific duties.  The association should consider including a provision in management contracts which specifies that the manager is familiar with the provisions of CCIOA and agrees to comply with its terms.  The association should also be aware that, regardless of the provisions of any management contract, the association can terminate for cause.

(2) Architectural Control:  Decisions concerning approval or denial of landscape or architectural changes must be made in accordance with the declaration, or in duly adopted rules and regulations.  Such denials or approvals shall not be made arbitrarily or capriciously. 

Recommendation:  The association should review its Architectural Control procedures, or adopt such procedures if they do not exist in the declaration or rules and regulations. The guidelines and procedures should be reasonably specific.  The association should keep records of all architectural control decisions, including the specific reasons for approval or denial in order to defend against potential claims that such decisions were arbitrary or capricious.

Homeowners’ Insurance (10-4-110.8) 
Applies to:

All Common Interest Communities, however the application to post-CCIOA communities is limited

Summary: This section is not part of CCIOA.  It amends C.R.S. § 10-4-110.8 to provide that an owner may file a claim against the association’s insurance policy in the same capacity as an additionally named insured, provided that the owner has:

(a)
contacted the Board or the Association’s Manager in writing, and in compliance with any written policies or procedures regarding submission of claims about the subject matter of the claim;

(b)
the Owner has  given the Association at least 15 days to respond in writing and, if requested, has given the Association or its agent a reasonable opportunity to inspect the damage; 

And
(c)
the subject matter of the claim falls within the Association’s insurance responsibilities.
This provision conflicts with Section 38-33.3-313 of CCIOA which provides that an owner shall be included as an additional insured only to the extent of their ownership or use of the Common Elements, and that the association may adjust claims.  The conflicting section of CCIOA (38-33.3-313) applies only to post-CCIOA communities, however.  Another section of CCIOA provides that in the case of conflict with other laws, whether existing or later enacted, that the provisions of CCIOA will prevail. Since the newly enacted law conflicts with CCIOA, the original language in CCIOA should prevail.  Since the conflicting provision in CCIOA does not apply to pre-CCIOA communities, there is no conflict and the newly enacted statute applies in its entirety to pre-CCIOA communities.

(1) Application to Pre-CCIOA Communities: Owners are permitted to file claims, on their own behalf, against any applicable association insurance policy to the same extent as if they were named as additional insureds on the policy, provided that they comply with the notice provisions.

(2) Application to Post-CCIOA Communities: Owners are permitted to file claims, on their own behalf, against any applicable association insurance policy, but only for claims and liabilities arising in connection with the ownership, existence, use, or management of the Common Elements, and provided that they comply with the notice provisions.

Recommendations:
Pre-CCIOA communities should develop procedures for compliance in conjunction with their insurance carriers.  All communities should adopt a policy and procedures for owners wishing to file claims against the association’s insurance policies. 
Amendments to Declaration (38-33.3-217)
Applies to:

All Common Interest Communities, except for associations containing time share units, and applies only partially to non-residential associations

Summary:

(1) Owner Approval: This provision places a cap on the number of owners required to amend the declaration.  The declaration may provide that it can be amended by as few as 50% of the owners, but may not require approval by more than 67% in order to amend.  This effectively invalidates any existing requirement in the declaration requiring more than 67%. Further, the Association may seek a court order reducing the percentage required to amend to less than 67%.  The declaration for an association consisting entirely of non-residential units may specify a percentage smaller than 50%.

Recommendation:  No action is required, however the association should be aware that only 67% of the owners are needed to approve any future amendment of the declaration, even if the declaration specifies a higher percentage.

(2) Mortgagee Approval:   If mortgagee consent is required to amend the declaration, this provision provides the following method:
(1) 
send a dated, written notice to each first mortgagee, by certified mail, including a copy of the proposed amendment;

(2) 
publish a copy of that notice in a newspaper of general circulation in the county in which the association is located, together with information on how to obtain a copy of the proposed amendment;

(3) 
unless a mortgagee delivers a negative response to the association within 60 days of the notice, that mortgagee is deemed to have approved the amendment;

(4)
this provision does not affect the percentage of mortgagees required to consent to an amendment.

Recommendation:
If mortgagee consent is required in order to amend the declaration, the association should use the method described above, regardless of the method described in the declaration.
Alternative Dispute Resolution Encouraged (38-33.3-124) 
Applies to:

All Common Interest Communities.

Summary:

Each Association must have a written policy setting forth its procedure for settling disputes between the Association and Owners.  A copy of the Policy must be made available to owners upon request.
Recommendations: The association may wish to consider mediation or arbitration for certain types of disputes.  If such alternative dispute resolution (ADR) is adopted, the association should adopt a written policy outlining specific situations for which ADR will be employed as well as the specific procedures to be used, including how a mediator or arbitrator will be selected and how the costs will be allocated. 
Seller’s Disclosure of  Common Interest Community and Architectural Approval Requirements (38-35.7-102) 
Applies to:

Individual Sellers of Units subject to CCIOA

Summary:
(1) Disclosure:  Every contract for the sale of property in a common interest community must contain a disclosure statement in bold face type and in substantially the following form:
The property is located within a common interest community and is subject to the declaration for such community.  The owner of the property will be required to be a member of the owner’s association for the community and will be subject to the bylaws and rules and regulations of the association.  The declaration, bylaws, and rules and regulations will impose financial obligations upon the owner of the property, including an obligation to pay assessments of the association.  If the owner does not pay these assessments, the association could place a lien on the property and possibly sell it to pay the debt.  The declaration, bylaws, and rules and regulations of the community may prohibit the owner from making changes to the property without an architectural review by the association (or a committee of the association) and the approval of the association.  Purchasers of property within the common interest community should investigate the financial obligations of members of the association.  Purchasers should carefully read the declaration for the community and the bylaws and rules and regulations of the association.
(2) Liability: An owner who fails to make the above disclosure may be liable for actual damages directly and proximately arising from the failure to disclose, plus costs.  It is a defense to such a claim for damages to show that the buyer had actual or constructive knowledge of the information to be disclosed.
(3) Providing Association’s Documents:  On request, the seller must provide to the buyer, or authorize the association to provide to the buyer, all of the Association’s governing and financial documents listed in the most available version of the Colorado Real Estate Commission’s purchase contract.  The Association may charge its usual fee for providing such documents.
Executive Board Member Education (38-33.3-209.6) 
Applies to:

All Common Interest Communities, however it is not a mandatory provision

Summary: The Board may authorize reimbursement for Directors’ actual and necessary expenses for educational meetings and seminars, provided that such education is specific to Colorado law and makes reference to CCIOA.
Recommendation:
The association may wish to adopt a policy for reimbursing educational expenses for directors who can show written proof of attendance at a qualifying meeting or seminar.  

Owner Education (38-33.3-209.7) 
Applies to:

All Common Interest Communities, except for Associations with time share units

Summary: At least once each year the association must provide an opportunity for owners to become educated regarding the general operations of the association, including the rights and responsibilities of owners, the association, and the board of directors.  This education must be provided free of charge to individual owners.  The Board is free to decide the criteria for compliance.
Recommendation:
The association should adopt a specific policy for compliance.  The statute does not prescribe any specific methods, so the association can consider offering an educational meeting, including an educational segment in annual meetings, or including educational materials in mailings, newsletters or on its website.
Withdrawal from Merged Common Interest Community (38-33.3-221.5) 
Applies to:

All Common Interest Communities
Summary:  Associations which have merged or consolidated with another association, or which have an agreement to do so, may withdraw from the merger or terminate the agreement, without the consent of the other association if they meet the following criteria:

(1)
It is a separate, platted subdivision;

(2)
Its unit owners are required to pay into two common interest communities or separate associations;

(3)
it has been a self-operating association for at least 25 years;

(4) 
the total number of owners comprising the association is 15% or less of the total number of owners in the merged or consolidated association;

(5)
its owners have approved the withdrawal by a majority vote and the owners of at least 75% of the allocated interests in the association wishing to withdraw have participated in the vote;

(6)
its withdrawal would not substantially impair the ability of the remainder of the merged common interest community or association to:

(a)
enforce the existing covenants;

(b)
maintain the existing facilities; or

(c)
continue to exist.

Recommendation:  As this is a narrow and fairly technical section, any affected association wishing to withdraw from a merger, consolidation or agreement to merge should consult legal counsel.  Associations should be aware that this section does not apply to master and sub association relationships.
Choice of Entity (Organization of Unit Owner’s Association (38-33.3-301)) 
Applies to:

All Common Interest Communities
Summary:  This section of CCIOA states that the association must be organized as a nonprofit, not-for-profit, or for-profit corporation, or as a limited liability company.  The new language added by SB-100 simply states that neither the choice among those entities, nor the organizational structure of the association will affect its rights or obligations under CCIOA.
Recommendation:
No action necessary. 

Escrow Agreements (Assessments for Common Expenses (38-33.3-315)) 
Effective Date:
January 1, 2006

Applies to:

All Common Interest Communities except those with time share units

Summary:  Unless prohibited in the association’s governing documents, the association may enter into escrow agreements with first mortgagees to collect assessments, similar to the collection of insurance and property tax payments. Such agreements must comply with the regulations of HUD, FHA, VA and any other applicable government agency.  The association cannot compel mortgage companies to make such collections on their behalf.
Recommendation:  Any such agreement should be drafted by legal counsel.  Mortgagees have generally  not expressed interest in collecting assessments, to date.
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